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General Conditions

This completed offer covers the sectors and sub-sectors that appeared in the initial offer and in the previous improved offers of Mercosur. This offer may be extended, modified, reduced or withdrawn according to the development of the Mercosur-EU negotiations in order to ensure a final overall balance of rights and obligations among the Parties.

The offer remains conditional on the final text of the Investment Chapter of the Mercosur-EU agreement, as well as on the other Chapters affecting investment where definition is still pending.

This offer was elaborated taking into account the relevant disciplines and principles of the World Trade Organization.

This offer is based on the assumption that the flexibilities determined by national laws and regulations are recognized. Thus it shall not be interpreted as limitation to domestic regulation or to the introduction of new regulation with a view to achieving national policy objectives, in accordance with the main objectives of this agreement.

This offer is also based on the assumption that the Mercosur-EU agreement shall not interfere with existing bilateral agreements relating to taxes and tax measures or with the capacity of Mercosur countries to pursue the objectives of their fiscal policies.

This offer is elaborated on the basis of a positive list approach and utilizes the International Standard Industrial Classification (ISIC – Rev.3).
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Sector or subsector
Limitations on market access
Limitations on national treatment

I.HORIZONTAL COMMITMENTS



ALL SECTORS INCLUDED IN THIS SCHEDULE




B: In accordance with laws and regulations that rule foreign investments in Brazil, all foreign capital invested in Brazil must be registered with the Central Bank of Brazil to be eligible for remittances and transfer of funds abroad. The registration of the investment must be kept current.

The National Intellectual Property Institute (INPI) shall register contracts that imply the transfer of technology, franchising contracts, and similar contracts so that they will be binding on third parties.

B: Juridical persons must be organized as a legal entity foreseen by the Brazilian law, subject to the dispositions of the Brazilian Civil Code. The Brazilian law establishes for juridical persons a separate existence from the person of its holders, thus granting the juridical person with individual existence. Consequently, a juridical person has full title and responsibility for its patrimonial rights and obligations. An entity earns the condition of private law juridical person when the correspondent incorporation act (By-Laws and/or Articles of Association) is duly filed with the appropriate Entities’ Public Registry (EPR). It is mandatory that the EPR records contain the following data on the juridical person: i) its denomination, purpose and location of head offices; ii)
the description of its management, including active and passive, judicial and extra-judicial representation; iii) the process of amendment of the management provisions; iv)
the provisions regarding the liability of the officers for its acts; and v)
the provisions concerning its termination, including the destination of its assets. Juridical persons referred as "sole proprietorship" and "partnership" are not considered as such under Brazilian law. A joint venture may be accomplished by a capital association through the formation of any type of business organisation as set forth in the Brazilian law (usually a Private Limited Liability Company ( “Limitada” ( or a Corporation ( “Sociedade Anônima”). A joint venture may also be carried out through a “consórcio”, which is neither a juridical person nor a form of capital association. A “consórcio” is used mainly with major contracts for rendering of services. It is a contract of two or more enterprises for a joint accomplishment of one specific undertaking.  Each associate in a “consórcio” maintain its respective organisational structure.
B: BRAZIL RESERVES THE RIGHT TO ADOPT ANY MEASURES NECESSARY FOR THE IMPLEMENTATION OF PUBLIC POLICIES.

B: Border strips (areas within 150 km from national boundaries) and some special areas (the Amazon Basin, the Mata Atlantica, the Serra do Mar, and the Pantanal of Mato Grosso, as defined in Brazil legislation), are subject to restrictions pertaining to foreign ownership for reasons of environmental protection, free access to the seaside and national security.

The following activities, in order to be performed within 150 km from national boundaries, are subject to approval by the National Security Council (CSN):

i) Acquisition or concession of public estate;

ii) Opening of transportation ways;

iii) Installation of communication means destined to broadcasting/

iv) Building of bridges, international roads and landing fields;

v) Installation of industrial plants of particular interest for national security (thus defined by the Executive branch);

vi) Establishment of companies dedicated to the prospecting, exploration, extraction and exploitation of mineral resources;

vii) Establishment of companies dedicated to rural settlement.;

viii) Transactions with rural real estate which result on the acquisition, by a foreigner, of any right over the real estate.

viii) participation, at any title, of a foreigner, whether a natural or juridical person, in a juridical person with rights over rural real estate.

To secure authorization to engage in the activities referred to in items v, vi and vii above, companies must meet the following requirements: 51% of their capital must be in the hands of Brazilians; two thirds of the labor force must be Brazilian; management must be by Brazilians, who should be in the majority.  In case such activities are carried out by only one individual, only Brazilians may be granted special authorization by the CSN.  

With respect to rural property, foreign physical persons and legal entities must be, respectively, Brazilian residents and authorized to operate in Brazil if they wish to buy or lease rural property. A property should not be larger than a fourth of the total area of the municipality to which it belongs. Individuals of the same nationality cannot own, in any given municipality, more than 40 percent (40%) of this limit.  Specific authorization is needed depending on the size of the property to be purchased or leased by foreigners.

B: In enterprises with more than three employees, two thirds of the work force must consist of Brazilian nationals who shall account for two thirds of the payroll. Foreign specialists not available locally are not included in these figures. 

Foreign specialized technicians and highly qualified professionals may work under a temporary contract with legal entities, whether of national or foreign capital, established in Brazil. The pertinent contract must be approved by the Ministry of Labour. Approval of contracts of specialized technicians and highly qualified professionals takes into account the compatibility of their qualifications with the area of business in which the company is engaged. The company must justify the need to contract such professionals and technicians in relation to similar professionals and technicians available in Brazil.

Members of the Fiscal Council and of the board of directors of open capital companies and their managers must reside in Brazil. Foreign managers must have Brazilian residence for reasons of legal liability in case of suits or fraudulent bankruptcies. The administrative council may consist of nonresident foreigners. Managers and directors appointed to affiliates of foreign companies established in Brazil will be granted access under the following conditions: designation to a position with full decision-making power; vacancy of such position; existence of associate link between the company in the Brazilian territory and its headquarters abroad; proof by the service provider in Brazil that the Manager or Director is performing his/her duties after receiving the visa. Appointment of such Managers or Directors must be related to the provision of new technology, increase in the productivity or the foreign company must have invested a minimum amount of US$ 200.000  (which may be reduced in the future).
B: Brazil reserves the right to adopt measures consistent with current or future WTO disciplines affecting investment.

B: The acquisition or concession, at any title, of public real estate with an area superior to 2,500ha to natural or juridical persons shall be conditional upon the prior approval of the Brazilian National Congress, in accordance with the Brazilian Constitution.


B: Brazil reserves the right to adopt measures consistent with current or future WTO disciplines affecting investment.
B: BRAZIL RESERVES THE RIGHT TO ADOPT ANY MEASURES NECESSARY FOR THE IMPLEMENTATION OF PUBLIC POLICIES.



II.SECTOR‑SPECIFIC 

COMMITMENTS 



A. AGRICULTURE, HUNTING AND FORESTRY




01 Agriculture, hunting



Agriculture

011 Growing of crops; market gardening; horticulture

012 Farming of animals

013 Growing of crops combined with farming of animals (mixed farming)
B: None, except for measures necessary to the implementation of the agrarian reform, policies for development of family agriculture (“agricultura familiar”) and measures relating to border areas.
B: None.





B FISHING




05. Fishing, operation of fish hatcheries and fish farms


B: Foreign flag vessel commercial fishing and other living resource operations in the jurisdictional waters of Brazil (including the exclusive economic zone) will only be possible as duly authorized by the Executive branch.

The chartering of a foreign vessel for commercial fishing and other living resource activities by a Brazilian juridical person must be duly authorized by the Executive branch.

B: For the operation of fish hatcheries and fish farms, all activities must comply with environmental legislation and approvals by the Executive branch may be needed.

B: Exploitation of live maritime resources will only be granted to natural persons with a permanent residence in Brazil or to Brazilian companies (even if they are established with joint-venture financial resources), in accordance with the Brazilian law.


B: None

















C MINING AND QUARRYING

B: For operations in a border strip of 150 km, a commercial mining enterprise must expressly state in its bylaws or articles of incorporation that at least 51percent (51%) of its capital shall belong to Brazilians and that administration or management shall always be in the hands of the Brazilian majority, who shall have overriding powers.

In the case of an individual commercial establishment, only a Brazilian shall be allowed to establish himself or to exploit mining activities on the border strip.  For operations in a border strip of 150 km, administration or management shall always be in the hands of Brazilians and the delegation of powers, management, or administration to foreigners shall be forbidden, even through a power of attorney issued by the individual trade concern or firm. 

The prospecting and exploitation of mineral resources and the exploitation of hydroelectric potential shall be allowed strictly through authorization or concession by the Federal Government, according to the national interest and to Brazilians or an enterprise incorporated under Brazilian law with  headquarters and administration in Brazil independently from the origin of the capital.

The prospecting and exploitation of deposits of oil, natural gas, and other fluid hydrocarbons; the refining of Brazilian or foreign oil; the importation and exportation of products and basic byproducts; the sea transportation of crude oil of Brazilian origin or of basic oil byproducts produced in Brazil as well as the transportation by pipeline, the wholesale distribution and retail sale of crude oil, its byproducts and natural gas—are State monopolies that may be operated, under concession or authorization, by enterprises incorporated under Brazilian law, with Brazilian headquarters and administration.
Contracts set minimum percentages for the participation of local capital in exploitation and development activities, for the procurement of goods on the national market, and for the hiring of Brazilian labor; they further ensure fair competition conditions for Brazilian suppliers.  Oil companies must invest one percent (1%) of their gross revenues on R&D in Brazil.


B: None



10 Mining of coal and lignite; extraction of peat.
B: None except as indicated in the horizontal section of this sector


B: None except as indicated in the horizontal section of this sector



11 Extraction of crude petroleum and natural gas


B: None, except as indicated in the horizontal section of this sector
B: None except as indicated in the horizontal section of this sector

12 Mining of uranium and thorium ores
B: Unbound


B: Unbound



13 Mining of metal ores
B: None, except as indicated in the horizontal section of this sector


B: None except as indicated in the horizontal section of this sector


14 Other mining and quarrying


B: None, except as indicated in the horizontal section of this sector


B: None except as indicated in the horizontal section of this sector


D. MANUFACTURING




15 Manufacture of food products and beverages
B: None


B: None



16. Manufacture of tobacco products.


B: None


B: None



17 Manufacture of textiles
B: None


B: None



18 Manufacture of wearing apparel; dressing and dyeing of fur
B: None


B: None



19. Tanning and dressing of leather; manufacture of luggage, handbags, saddlery, harness and footwear.

B: None


B: None



20 Manufacture of wood and of products of wood and cork, except furniture; manufacture of articles of straw and plaiting materials
B: None


B: None



21 Manufacture of paper and paper products
B: None


B: None







23 Manufacture of coke, refined petroleum products and nuclear fuel.

231 Manufacture of coke oven products.

232 Manufacture of refined petroleum products

233 Processing of nuclear fuel
B: None

B: The refining of Brazilian or foreign oil is a State monopoly that may be operated, under concession or authorization, by enterprises incorporated under Brazilian law, with Brazilian headquarters and administration.
Contracts set minimum percentages for the participation of local capital in exploitation and development activities, for the procurement of goods on the national market, and for the hiring of Brazilian labor; they further ensure fair competition conditions for Brazilian suppliers.  Oil companies must invest one percent (1%) of their gross revenues on R&D in Brazil.
B: Unbound
B: None

B: None

B: Unbound

24 Manufacture of chemicals and chemical products
B: None


B: None



25 Manufacture of rubber and plastics products.
B: None


B: None



26 Manufacture of other non-metallic mineral products.
B: None


B: None



27. Manufacture of basic metals
B: None


B: None



28. Manufacture of fabricated metal products, except machinery and equipment
B: None


B: None



29 Manufacture of machinery and equipment.: 

291. Manufacture of general purpose machinery

293 - Manufacture of domestic appliances 


B: None


B: None



30 Manufacture of office, accounting and computing machinery

B: None


B: None



31 Manufacture of electrical machinery and apparatus 
B: None


B: None



32 Manufacture of radio, television and communication equipment and apparatus
B: None


B: None



33 Manufacture of medical, precision and optical instruments, watches and clocks
B: None


B: None



34 Manufacture of motor vehicles, trailers and semi-trailers
B: None


B: None



35 Manufacture of other transport equipment
B: None


B: None



36  Manufacture of furniture; manufacturing 
B: None


B: None



37. Recycling
B: None


B: None



E. ELECTRICITY,GAS AND WATER SUPPLY
 



4010 - Production of electricity

4020 - Manufacture of gas, except petroleum gases and derivatives

4030 – Production of steam and hot water

B: Conditions to be regulated by individual contracts of  concession

The exploitation of hydroelectric potential shall be allowed strictly through authorization or concession by the Federal Government, according to the national interest and to Brazilians or an enterprise incorporated under Brazilian law with  headquarters and administration in Brazil independently from the origin of the capital.
B: Conditions to be regulated by individual contracts of  concession

B: Conditions to be regulated by individual contracts of  concession


B: None

B: None 

B: None



� Related service activities are not covered by this Chapter.


� Related service activities are not covered by this Chapter.


� Service activities incidental to fishing are not covered by this Chapter


� Related service activities are not covered by this Chapter.


� Service activities incidental to oil and gas extraction are not covered by this Chapter.


� Related service activities are not covered by this Chapter.


� Related service activities are not covered by this Chapter.


� Collection, transmission and distribution of electricity are not covered by this Chapter.


� Distribution of gaseous fuels through mains is not covered by this Chapter.


� Collection and distribution of steam and hot water are not covered by this Chapter.
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